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Court of Appeals of the District of Columbia 


No. 4527 

United States of America ex Rel. Stowell, 

vs. 

Wru.iAM C. Deming et al., Civil Service Commissioners, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

I 

No. 71446. 

United States oe America ex Relatione Ellery C. 

Stowell, Plaintiff, [ 

vs. 

William C. Deming, George K. Wales, and jJessie Dell, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court 1 of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed April 12, 192G. 

Supreme Court of the District of Columbia. 

At Law. 

No. 71446. 



xited States of America ex Relatione Ellery C. 

Stowell 


v. 


William C. Deming, George R. Wales, 


and Jessie Dell. 


To the Honorable the Justices of the Supreme Court of the 
District of Columbia: 


The petition of Ellery C. Stowell, of the District of 
Columbia and a citizen of the United' States, respectfully 
showeth: 


First. That your petitioner is a natural born citizen of 
the United States, residing in the District of Columbia. 

Second. That the defendants, William C. Deming, George 
R. Wales and Jessie Dell are the duly appointed, x]ualified 
and acting Civil Service Commissioners of the United 
States; that the said William C. Deming was duly ap¬ 
pointed to such office by the President of the United States, 
was duly confirmed by the Senate of the United States, 
and thereafter, to-wit, on the 31st day of March, 1923, was 
duly sworn and assumed the duties of his office; that the 
said George R. Wales was duly appointed to such office 
by the President of the United States, was duly confirmed 
by the Senate of the United States, and thereafter, to-wit, 
on the 17th day of March, 1919, was duly sworn and as¬ 
sumed the duties of his office: that the said Jessie Dell was 
duly appointed to such office by the President of 
2 the United States, was duly confirmed by the Senate 
of the United States, and thereafter, to-wit, on the 
18th day of September, 1925, was duly sworn and assumed 
the duties of her office; and that the said William C. Dem¬ 
ing, George R. Wales, and Jessie Dell, constitute the en- 
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tire membership of the Civil Service Commission of the 
United States. j 

Third. That it is an inalienable right belonging to every 
citizen of the United States to be informed, or to be put in 
a position where he can inform himself, as to the names of 
all persons holding office or employment under the United 
States, except in the cases of those employees whose con¬ 
nection with the government of the United States must, for 
reasons of public policy, be kept secret; and that it is a fur¬ 
ther right of a citizen of the United States to be informed 
as to the workings and operation of the civil service system 
of the United States. ! 

Fourth. That it is one of the duties of the Civil Service 
Commissioners to keep a list of all employee^ under the 
so-called classified service of the United States, including 
the homes of all temporary employees in the departmental 
service in Washington; and that the office of the Civil 
Service Commission is the only office in which all of these 
names are to be found. 

Fifth. That on March 24,1926, your petitioner demanded 
of the said defendants, in their capacity as Cpivil Service 
Commissioners of the United States, that the^ either fur¬ 
nish to him a complete list of the temporary employees at 
that time in the Federal Departmental Service, or, in the 
alternative, to permit him to examine the pertinent official 
records in their possession; and that this demand was 
3 made by reading to them a demand Which was in 
words and figures as follows, and leaviilg a copy of 
the same with each of the defendants. 

3734 Oliver Street ijr. W., 
Washington, D. C., March 24, 1926. 

Mr. William C. Deming, 

Mr. George R. Wales, 

Miss Jessie Dell, 

Civil Service Commissioners of the United] States. 

Mr Dear Civil Service Commissioners: 

I, Ellery C. Stowell, residing at 3734 Oliver Street, in the 
District of Columbia, citizen of the United States, have come 
to ask you in your official capacity either to grde me the fol- 

2—452 1 a 
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lowing information, or to set a time at which T may myself 
he permitted to examine the pertinent official records in your 
possession. I respectfully request that you furnish me with 
a complete list of the temporary employees now in the Fed¬ 
eral Departmental Service. 

I would urge upon the attention of the Civil Service Com¬ 
missioners that thev are officers created bv law in accord- 

• * • 

ance with authoritv derived from the Constitution of the 
United States and that it is the people of the United States 
who have adopted that Constitution. The Civil Service 
Commissioners are the duly constituted agents of the people 
of the United States for the fulfilment of the office delegated 
to them. The people of the United States have a right to 
know how their mandate has been fulfilled. Severally and 
collectively, the citizens of the United States have a right 


to examine everv act and everv record of each one of their 


officers, unless the same authoritv which created him can be 


shown expressly or by reasonable implication to have au¬ 


thorized him to withhold such information. 


The power of Congress to call for information is a con¬ 
current method appropriate to check and supervise the man¬ 
ner in which the affairs of the Government are conducted, 
but that power does not supersede or interfere with the 
clear right of every citizen on his own account to see for 
himself how the money taken from him in taxes is expended 


and whether every officer is 


faithful in the discharge of his 


duties. 


I respectfully urge upon the Commissioners that publicity 
iii national affairs is of fundamental importance for the 
preservation of the liberties of the citizens against the 
dangers of secret and bureaucratic government, against 
which dangers the Constitution, in its purpose of establish¬ 
ing a free government, intended to provide. 

If, as I contend, it does not lie within the discretion 
4 of the Civil Service Commissioners to withhold the 
information requested, it is not necessary for me to 
state the reason for this request, but I have no reason to 
conceal it. I seek this information because it has been 
said that Mr. Herbert D. Brown, Chief of the Bureau of 
Efficiency, has prostituted the appointing power of his office, 
to meet the wishes of Mr. Reed Smoot, United States Sen¬ 
ator from Utah. The Commission, by the evident purpose 
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of its organic act, was intended to protect the Civil Service 
from just such onslaughts of the spoilsman. Bujt, I repeat, 
the action of the Commissioners in this case is ininisterial. 

If the action requested were such as to entail any unusual 
labor upon the Commissioners, or if the information were 
really confidential, I recognize that the Coiqmissionerb 
might, in the proper exercise of their official discretion, with¬ 
hold it. Such, however, is not the case. 

It is an obvious and important duty of the Cj.vil Service 
Commissioners,—one which I am sure the Conkmissioners 
would not wish to deny or disregard,—to watih over the 
application of the merit principle. I am certain that the 
Commissioners would be the first to recognize the impor¬ 
tance of their action in this regard. What cofild be more 
salutary as a check upon the prostitution of appointments 
at the behest of politicians than the widest publicity in re¬ 
gard to the records relative thereto? 

In conclusion, I earnestly and respectfully request the 
Commissioners to permit me to obtain the information re¬ 
quested. 

Sincerely yours, 

I 

(Signed) ELLERY C. SljOWELL. 

Sixth. That the said defendants illegally refused the de¬ 
mand of your petitioner and notified him of $aid refusal 
by a letter which was in words and figures asi follows: 

LTnited States Civil Service Commission, Washington, D. C. 

Filed D/Fy. j 

April 1, 1926. 

Professor Ellery C. Stowell, 

3734 Oliver Street N. W., 

Washington, D. C. j 

My Dear Professor Stowell : 

After careful consideration of your letter of March 
5 24, together with the oral arguments made by you 

in its support, the Commission finds itself unable to 
comply with your request that you be furnished with “a 
complete list of the temporary employees now in the Fed¬ 
eral Departmental Service.” 
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While it is at all times the desire of the Commission to 
render both to the several branches of the Government and 
to the public which it serves all proper assistance, its staff 
is entirely inadequate to permit of such exhaustive examina¬ 
tion of its voluminous records as would be entailed through 
an attempt to comply with your request. To provide such 
a list as you indicate, or to grant permission for you your¬ 
self to examine at the offices of the Commission the files 
bearing upon the subject under reference, would require 
the detachment from their daily duties of a number of clerks 
for such purpose. As the Commission is by no means over¬ 
staffed, it is quite impossible to consider such procedure, 
which would be highly detrimental to the efficient working 
of the Commission itself. 

The Commission regrets its inability to comply with yoiir 
request. 

By direction of the Commission: 

Very respectfully, 

(Signed) JOHN T. DOYLE, 

Secretary. 

Seventh. Your petitioner further avers that the action of 
the said William C. Doming, George B. Wales and Jessie 
Dell, Civil Service Commissioners of the United States, 
in failing and refusing to furnish to your petitioner the 
complete list of the temporary employees in the Federal 
Departmental Service, at the time of the demand, or to set 
a time at which he might be permitted to examine the perti¬ 
nent records in the possession of the defendants, tends to 
and does deprive your petitioner of a right belonging to him 
as a citizen of the United States under the general spirit 
and nature of the United States Constitution. 

Eighth. Your petitioner further alleges that there is no 
other plan, speedy and adequate remedy by which his rights 
and privileges may be protected and preserved, save that a 
writ of mandamus issue out of this honorable court, 
fi directed to the said William C. Doming, George B. 

Wales, and Jessie Dell, Civil Service Commissioners 
commanding them, the said William C. Doming, George B. 
Wales, and Jessie Dell, to furnish to your petitioner a com¬ 
plete list of the temporary employees in the Federal Depart- 
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mental Service, at the time of the demand therefor made by 
our petitioner or to permit the petitioner to himself examine 
the pertinent official records in their possession, j 

Wherefore, your petitioner being without other remedy 
other than that sought herein, respectfully prays that a 
writ of mandamus issue out of this honorable court directed 
to the said William C. Deming, George R. Wales,land Jessie 
Dell, commanding them as Civil Service Commissioners of 
the United States to furnish to your petitioner' Ellery C. 
Stowell, a list of the temporary employees in the Federal 
Departmental Service at the time of the demand therefor 
made by the said petitioner, or to permit the petitioner to 
himself examine the pertinent official records iu| their pos¬ 
session. 

And your petitioner prays all such other and further or 
different relief in the premises as may be deemSd just and 
proper and as the exigencies of the case mav require. 

ELLERY C. STOWELL, 
ELLERY C. STOWELL, 
ALBERT H. PUTNEY, 
Attorneys for Ellery C. Stowell, Relator. 

District of Columbia: j 

Personally appeared before me, Wilhelmina Curtiss, a 
Notary Public for and within the District of 
7 Columbia, Ellery C. Stowell, and made oath in due 
form that he is the relator in this actionL that he is 
acquainted with the facts alleged in the foregoing petition, 
and same are true to the best of his knowledge, informa¬ 
tion and belief. 

I 

Subscribed and sworn to before me this 10 dav of April,- 
3926. 

[seal.] . WILHELMINA CUR r i]lSS, 

Notary Public. 

Rule to Show Cause. 

Filed April 12,1926. { 

* * * * * * | * 

On consideration of the petition filed herein on the 12 
day of April, 1926, it is by the court, this 12 day of April, 
1926, ordered that the respondent show cause oh or before 
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the 12th day of May, 1926, why the writ of mandamus should 
not be issued as prayed; provided, that a copy of this rule, 
together with a copy of the petition and exhibits thereto, 
be served upon the respondent by the 20th day of April, 
1926. 


Marshal’s Return. 


W. HITZ, 


Justice. 


Served a copy of the within rule, Petition and Exhibits 
on Wm. C. Deming, Geo. R. Wales, Jessie Dell, Civil Service 
Com. of U. S. each personally: 4/14/26. 

E. C. SNYDER, 

U. S. Marshal. 

F. 


8 Return to Rule to Shoiv Cause and Answer to 

Petition. 

Filed Mav 12, 1926. 

* # # # * * 

Now come William C. Deming, George R. Wales, and 
Jessie Dell, Civil Service Commissioners of the United 
States, and, now and at all times saving and reserving to 
themselves all exceptions to the many imperfections, un¬ 
certainties and defects in the petition for writ of mandamus 
filed herein, and reserving unto themselves the benefit of 
the lack of jurisdiction of this Court to grant the relief 
prayed against the respondents named herein, for that the 
records of respondents are the records of the President of 
the United States and that the respondents herein are not 
the proper parties respondent herein, and reserving unto 
themselves the lack of jurisdiction of the Court to direct 
them to perform the acts in question, and relying upon the 
same as if demurrer could have been specifically inter¬ 
posed, for return to the rule to show cause and for answer 
to said petition, or so much thereof as is material, say: 

1. Respondents have no knowledge of the allegations 
contained in Paragraph 1 of said petition. 

2. Respondents admit the allegations contained in Para¬ 
graph 2 of the said petition. 
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3. Respondents are advised that the allegations contained 
in Paragraph 3 of said petition are mere conclusion of law 
and that no answer thereto is necessary. 

4. Respondents deny that it is one of the duties of the 
Civil Service Commissioners to keep a list of all employees 
under the classified service of the United States, including 

the homes of temporary employees in tlie depart- 

9 mental service in Washington. Respondents admit 
that the office of the Civil Service Commission is the 

only office in which all of the names of the employees under 
the classified service of the United States are to be found. 
Answering said paragraph further, respondents; aver that 
it is the duty of the Civil Service Commissioners to keep 
a record of all employees under the classified Service of 
the United States, and further aver that said records are 
kept on individual cards approximating at the prjesent time 
five hundred thousand separate and individual chrds. Re¬ 
spondents specifically deny that it is the duty of said Civil 
Service Commissioners to keep a record of the! homes of 
temporary employees in the departmental service in Wash¬ 
ington. 

5. Respondents admit that on, to wit, March 24, 1926, 
petitioner demanded of them in their capacity as Civil 
Service Commissioners of the United States that they 
either furnish to petitioner a complete list oij the tem¬ 
porary employees in the federal departmental ^ervice on, 
to wit, March 24, 1926, or, in the alternative, J to permit 
petitioner to examine the pertinent official recdrds in the 
possession of the respondents. Respondents further 
admit that said demand was made by writing to them a de¬ 
mand in the form as set forth in a writing which is made 
a part of Paragraph 5 of said petition, and that,| as to said 
paper-writing, containing matter that is scandalous and 
impertinent, a motion to strike same is being! filed con¬ 
temporaneously with the filing of this return aiid answer. 

6. Respondents admit that the demand of petitioner as 

set forth in Paragraph 5 of said petition was re- 

10 fused, but respondents deny that said refusal was 
illegal, for the reasons hereinafter more particu¬ 
larly set forth. Respondents admit that the cjopy of the 
letter under date of April 1, 1926, set forth in Paragraph 
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6 of said petition, is a correct copy of the original letter 
addressed to the petitioner herein. 

7. Respondents are advised that the allegations con¬ 
tained in Paragraph 7 of said petition are mere conclu¬ 
sions of law, and that no answer thereto is necessary. 

8. Respondents deny the allegations of Paragraph 8 of 
said petition. 

Further answering the allegations of said petition, re¬ 
spondents say: 

(a) Petitioner in his petition filed herein does not show 
a sufficient special legal or legitimate interest in the prem¬ 
ises to entitle him to maintain this proceeding. 

(b) The disclosure or non-disclosure of the records 
mentioned herein, or the information contained in said 
records, is a matter within the sound executive and admin¬ 
istrative discretion of either the President of the United 
States or of these respondents, and in either event the 
petitioner herein would not be entitled to the relief prayed 
for; that to furnish to petitioner the information de¬ 
manded in the petition filed herein would take the time of 
a typist employed by the respondents for approximately 
two days, and would at the same time interfere with other 
employees of the respondents who are daily posting and 
making changes in said temporary records; that the cards 
containing the records of temporary employees contain 

from time to time records of temporary confidential 
11 employments, both in the departmental service and 
in that part of the field service which is under the 
“departmental system”, including narcotic agents, nar¬ 
cotic inspectors, customs agents, immigrant inspectors, 
and other special confidential investigating agents; that, 
when temporary appointments are made to such positions, 
the records are kept in the same files with records of tem¬ 
porary appointments in positions of a less confidential 
nature, so that the temporary appointment records are not 
always matters of routine, but may be the key to the iden¬ 
tity of confidential investigators or law-enforcement offi¬ 
cers—and it would not be compatible with the public inter¬ 
est to allow an indiscriminate inspection of these records 
by a’ private person; that the question of determining 
which of these records are confidential is a matter involv- 
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ill”- the exercise of executive and administrative discre¬ 
tion, and as such cannot be controlled in a mandamus pro¬ 
ceeding. 

(c) That the relief prayed for in the alternative “to 
himself examine the pertinent official records” in the 
possession of the respondents is vague, uncertain and in¬ 
definite, as it is impossible to tell from such characteriza¬ 
tion whether the petitioner means merely a lisp of names 
with no other information, or whether it is intended to 
include information as to office of employment, kind of 
position, salary, authority under which granted, exten¬ 
sions of appointment, as well as personal particulars pecu¬ 
liar to the incumbent, such as age, legal residepce, educa¬ 
tion, experience, marital status, court recordj (if any), 
citizenship, and physical condition. 

( d) That if, by the phrase “pertinent official rec- 
12 ords” is meant not only the card indexes, but also 
the original correspondence in all the crises, appli¬ 
cation forms when required to be filed, and examination 
papers, such records, or the information contained therein, 
cannot be disclosed, because there are contained therein 
such confidential items as the reasons why a department 
or establishment desires authority for a temporary ap¬ 
pointment (as in the event of a short confidential investi¬ 
gation), personal history particulars of an individual em¬ 
ployee, and examination papers, said examination papers 
never being open to inspection to any unofficial person 
except the applicant himself. 

(e) That the United States Civil Service Copimission is 
appointed by law as an advisory board to the President of 
the United States to aid the President as he map request in 
preparing suitable rules for carrying into effect an act to 
regulate and improve the civil service of the United States 
(Act of January 16,1883, 22 Stat. 403), and, as £uch, is sub¬ 
ject alone to the orders of the President of the United 
States; that the records of said United States Civil Service 
Commission are the records of the President ofj the United 
States, and that the issuance of a writ of mandamus as 
prayed for herein to force the publication of these records 
would be tantamount to issuing a writ of mandamus against 
the President of the United States. 
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Respondents, having fully answered, pray to be hence dis¬ 
missed with their reasonable costs in this behalf in- 
13 curred. 

WILLIAM C. DEMING, 

G. R. WALES, 

JESSIE DELL, 

Civil Service Commissioners of the United States. 

PEYTON GORDON, 

United States Attorney ; 

LEO A. ROVER, 

Assistant United States Attorney, 

Attorneys for Respondents. 

Of counsel: 

J. KENNEDY WHITE, 

Senior Attorney, Department of Justice; 

ISM AR BARUCH, 

For the Civil Service Commissioners. 

Distkict of Columbia, ss: 

I, William C. Doming, being first duly sworn according 
to law, on oath depose and say that I am President of the 
United States Civil Service Commission; that I have read 
the foregoing and annexed answer subscribed by the Civil 
Service Commissioners and know the contents thereof; 
that those facts stated therein on my personal knowledge 
are true, and those stated on information and belief I be¬ 
lieve to be true. 

WILLIAM C. DEMING. 

Subscribed and sworn to before me this eleventh dav of 
Mav, 1926. 

[seal.] II. A. HESSE, 

Notary Public, D. C. 


14 Motion to Strike. 

Filed May 12,1926. 

* ****** 

Now come William C. Deming, George R. Wales, and 
Jessie Dell, respondents herein, by Peyton Gordon, United 
States Attorney, and Leo A. Rover, Assistant United States 
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Attorney, and move to strike the copy of the paper writing 
dated March 24, 1926, addressed to respondents by the 
petitioner herein, and made a part of Paragraph 5 of the 
petition filed herein, and for ground thereof state ^s follows: 

That said paper writing and the statements contained 
therein are scandalous and impertinent. 

PEYTON GORDON, 

United States Attorney. 
LEO A. ROVER, | 

Assistant United States Attorney. 

Demurrer. \ 

Filed Mav 18, 1926. I 

* # * * # * j * 

I 

The relator says that the return of the defendants is bad 
in substance. 

In support of this demurrer the relator intends to argue 
the following matters' of law: 

1. The contention in the relator’s petition not denied by 
the defendants in their return, that it is an inalienable right 
belonging to every citizen of the United Statejs to be in¬ 
formed, or to be put in a position where he can inform him¬ 
self, as to the names of all persons holding ojfice or em¬ 
ployment under the United States, except ^n the cases 

15 of those employees whose connection with |the govern¬ 
ment of the United States must, for reasons of public 
policy, be kept secret. 

2. The contention in the relator’s petition nojt denied by 
the defendants in their return, that the action of the said 
AVilliam C. Deming, George R. Wales, and Jessie Dell, 
Civil Service Commissioners of the United States, in failing 
and refusing to furnish to your petitioner tike complete 
list of the temporary employees- in the Federal Depart¬ 
mental Service, at the time of the demand, or t^> set a time 
at which he might be permitted to examine tlie pertinent 
records in the possession of the defendants, tends to and 
does deprive your petitioner of a right belonging to him as 
a citizen of the United States under the general spirit and 
nature of the United States Constitution. 
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3. The claim by the defendants, which the relator charges 
does not constitute a legal defense, that they are excused 
from complying with the demand of the relator on account 
of the time or difficulty incident to a compliance with such 
demand. 

Wherefore, the relator prays judgment as in his original 
petition. 

ELLERY C. STOWELL, 
ALBERT H. PUTNEY, 
Attorneys for Ellery C. Stoivell, Relator. 

Hi Memorandum of Court. 

Filed June 24, 1926. 


This suit is brought by the relator, Ellery C. Stowell, 
as a resident of the District of Columbia, “and a citizen 
of the United States,” asking that the writ of mandamus 
issue commanding the respondents, as Civil Service Com¬ 
missioners of the United States, to furnish to the peti¬ 
tioner— 

“a list of the temporary employes in the Federal Depart¬ 
mental Service at the time of the demand therefor made 
by the said petitioner, or to permit the petitioner to him¬ 
self examine the pertinent official records in their posses¬ 
sion. ’ ’ 

The right to Secure the information so requested is thus 
alleged in the petition: 

“Third. That it is an inalienable right belonging to every 
citizen of the United States to be informed, or to be put 
in a position where he can inform himself, as to the names 
of all persons holding office or employment under the 
United States, except in the cases of those employees whose 
connection with the government of the United States must, 
for reasons of public policy, be kept secret; and that it is 
a further right of a citizen of the United States to be in¬ 
formed as to the workings and operation of the civil service 
system of the United States. 
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“Fourth. That it is one of the duties of the Civil Service 
Commissioners to keep a list of all employees tinder the so- 
called classified service of the United States, including the 
homes of all temporary employees in the department serv¬ 
ice in Washington; and that the office of the pivil Sex-vice 
Commission is the only office in which all of j these names 
are to be found.” 

I 

• 

The petition then alleges a demand made foil “a complete 
list of the temporary employes at that time iij the Federal 
Departmenal Service, or, in the alternative, to per¬ 
il mit him to examine the pei'tinent official recoi'ds in 
their possession;” but which demand ^vas refused. 

Upon the filing of the petition, rule to show j cause issued 
to the respondents; the latter filed motion toi strike from 
the petition copy of letter, dated March 24, 19j26; and, also 
filed return to the rule to show cause and aiiswer to the 
petition; the petitioner has filed demurrer td> the return, 
upon the ground that it is bad in substance; and the cause 
has been orally argued by counsel and submitted. 

Before considering the question of the leg£|l sufficiency, 
or otherwise, of the return and answer of respondents, it 
may be well first to dispose of the motion to [strike. The 
particular portion of the letter which is objected to, and 
which in the opinion of the Court is both unnecessary and 
objectionable, is that appearing at the bottom of page 3 
of the petition and ending at the top of pag^3 4, thereof; 
and, as to that paragraph, the motion to strike is (/ranted. 

In the return and answer of respondents, th|e latter deny 
that it is one of the duties of the Civil Seryiee Commis- 
sioners to keep a list of employes under the classified serv¬ 
ice of the United States, including the homes of temporary 
employes; admit that it is the duty of the said Commis¬ 
sioners to keep a record of'the employes under the classi¬ 
fied service, and that such records are kept on, approxi¬ 
mately, 500,000 separate individual cards; but) deny that it 
is the duty of respondents to keep a record <bf the homes 
of temporary employes in the departmental service in 
Washington. 

18 Further answering, the respondents say that 

the petitioner does not show a sufficient! special legal 
or legitimate interest in the premises to entitle him to 
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maintain this proceeding; that to furnish petitioner the 
information demanded would interfere with other employes 
of respondents who are daily posting and making changes 
in the temporary records; that the cards containing the 
records of temporary employes contain, from time to time, 
records of temporary confidential employments, both in 
the departmental service and in that part of the field 
service which is under the “departmental system,” includ¬ 
ing special confidential investigating agents; that when 
temporary appointments are made to such positions, the 
recoi'ds are kept in the same files with records of temporary 
appointments to positions of less confidential nature, so 
that the temporary appointment records are not always 
matters of routine, but mav be the kev to the identitv of 
confidential investigators or law-enforcement officers; that 
it would be incompatible with the public interests to allow 
an indiscriminate inspection of these records by a private 
person; that the question of determining which of the 
records are confidential is a matter involving the exercise 
of executive and administrative discretion, not subject, to 
control bv mandamus; that the Civil Service Commission 
is appointed by law as an advisory board to the President 
of the United States, to aid him, as he may request, in 
preparing suitable rules for carrying into effect the Civil 
Service Act; and that the Commission, as such, is subject 
alone to the orders of the President of the United States. 

and that its records are the records of the President 
19 of the United States, etc. 

The question thus presented is both interesting 
and, apparently, novel; since no decided case has been cited 
by counsel on either side directly in point; and the Court, 
notwithstanding its own search of the authorities concern¬ 
ing the matter, has found no decision which it regards as 
controlling. The rule of law stated by the Supreme Court, 
in the case of Frothingham v. Mellon, Secretary of the 
Treasury, et al., (262 U. S. 447,) is, perhaps, more nearly 
applicable to the question presented than any of the other 
cases cited by counsel. 

If the correct application of the law requires that the 
relator, having no other stated interest herein than “as 
a citizen of the United States,” be permitted to secure 
“a list of the temporary employes in the Federal Depart- 
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mental Service * * * or to permit the petitioner to 

himself examine the pertinent official records of the Civil 
Service Commission; then the result must necessarily fol¬ 
low that each and every citizen of the United States has 
the same right, and an endless succession and| multiplicity 
of suits, similar to the present, conceivably at least, may 
be brought and successfully maintained. 

Not only does the relator herein fail to disclose any 
special right or interest in the subject-matter jof this suit; 
but the petition is silent as to the ultimate object which 
he has in mind, in the event he should secure the informa¬ 
tion so demanded. 

If the relator conceives that a disclosure of such infor¬ 
mation will indicate that the provisions of Civil Service 
Act are not being generally observed and followed, 
20 that matter obviously is one that can be appro¬ 
priately investigated, and, if need be, remedied: but 
not, as the Court views it, in a proceeding jof this kind 
brought by an individual citizen of the United {States. 

Testing the question on the face of the pljeadings, the 
Court is of opinion that the relator has no suc|h interest in 
the subject-matter stated, nor has any such injury been 
inflicted or threatened so far as he is personally concerned, 
as entitles him to the relief here demanded. 

It results that the demurrer to the return and answer of 
the respondents herein should be, and hereby is, overruled. 

A. A. HOEHtlNG, 

Justice. 

June 24, 1926. j 

(Note. —Among the cases cited by counsel ajnd examined 
by the Court are, for relator: State, ex r\d. Ferry v. 
Williams, Collector, etc., 12 Vroom, 332, 339; Imitate, ex rel. 
Thomas V. Hoblitzelle, Recorder of Voters, etcL, 85 Mo. 620, 
624-5; Clement v. Graham, State Auditor, 78 fvt. 290, 293, 
330; and, for respondents, Morgan v. Howard, 54 App. T). C. 
3; and Frothingham v. Mellon, 262 U. S. 447.) 
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21 Supreme Court of the District of Columbia. 

Thursday, June 24", 1926. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Hoehling. 

o o 

******* 

Upon consideration of the demurrer of relator to the re¬ 
turn and answer of the respondents filed herein, it is 
ordered that said demurrer be and the same is hereby over¬ 
ruled. 


Friday, June 25", 1926. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Hoehling. 

* ****** 

Upon hearing the petition, Rule to show cause, motion to 
strike out portions of the petition and demurrer to the 
Return and Answer, after argument by counsel, it is con¬ 
sidered that said motion to strike out portions of the pe¬ 
tition beginning at the bottom of page 3 and ending at top 
of page 4, and as to that paragraph, be, and the same 
hereby is, granted, and that the demurrer to the Return and 
Answer be, and the same hereby is, overruled. Whereupon 
the Relator elects to stand upon said demurrer. Thereupon 
it is considered that the Rule to show cause be and the same 
hereby is discharged, and the Petition dismissed at the 
costs of the Relator. 

Whereupon the Relator notes an appeal to the Court of 
Appeals, and the cost undertaking on said appeal is fixed 
at $100, or a deposit of $50, in lieu thereof. 
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I 

22 Memorandum. 

June 25, 1926.—$50 deposited in lieu of bondj on appeal. 

Assignments of Error. j 

Filed June 25,1926. | 

* * * * * * j * 

I 

Xow comes the relator, Ellery C. Stowell, anct assigns as 
error the following: 

1. That the Court erred in overruling the demurrer to 
the answer of the respondents. 

2. That the Court erred in granting the motidn to strike. 
J. That the Court erred in entering final judgment herein 

denying the demurrer to the answer of the respondents. 

ELLERY C. STOWljCLL, 
ALBERT H. PUTNEY, 
Attorneys for Ellery C. Stowell l f Relator. 

Service of copy of above Assignments of Errbr this 25th 
dav of June, A. D. 1926. 

LEO A. ROYER, 

Atty. for Respondents. 

23 Designation of Record. j 

Filed June 25, 1926. 

* =* * * * i # 

The Clerk will please prepare a transcript of record on 
appeal to the Court of Appeals of the District of Columbia 
in the above entitled cause and include therein the follow¬ 
ing: 

1. Petition and exhibits. 

2. Rule to show cause. 

3. Answer of respondents to petition for rfile to show 
cause. 

4. Motion to strike out a portion of the petition. 

5. Demurrer to answer of respondents. 

6. Opinion of Court overruling demurrer, etc. 

7. Judgment. 
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8. Memorandum of deposit of $50.00 in lieu of bond. 

9. Assignments of error. 

10. This designation. 

ELLERY C. STOWELL, 

ALBERT H. PUTNEY, 
Attorneys for Ellery C. Stowell, Relator. 

Service of copy of above designation acknowledged this 
25th dav of June, A. D. 1926. 

LEO A. ROVER, 

Atty. for Respondents. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and cor¬ 
rect transcript"of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 71446 at Law, wherein United 
States of Amercia, ex relatione, Ellery C. Stowell is Plain¬ 
tiff, and William C. Deming et al. are Defendants, as tin; 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4527. United States of America ex rel. Stowell, appel¬ 
lant, vs. William C. Deming et al., Civil Service Commis¬ 
sioners, &c. Court of Appeals, District of Columbia. Filed 
Nov. 10, 1926. Henry W. Hodges, clerk. 
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